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AIR21 Protects Pilot’s Equipment Operability Concern
Even though Maintenance Was Deferrable Per MEL

In a recent decision by the DOL’s Administrative Review Board (ARB), the central issue was whether a
Comair pilot’s refusal to fly an aircraft because a system was inoperable was protected—even though
maintenance on the system could properly be deferred per the Minimum Equipment List (MEL). The
pilot in the case, Sitts, refused to fly his aircraft because the system used to close the cabin door auto-
matically was inoperable. The inoperability accordingly required manual manipulation of the door. Per
the MEL, the automatic system may be inoperative if the door remains manually operative.

Sitts filed an AIR21 complaint after Comair terminated his employment. OSHA rejected the complaint,
finding that because “the malfunctioning power door assist system is a MEL deferrable item approved
by the FAA,” it was “not related to aviation safety or the airworthiness of the [air]|craft.” After a trial, an
administrative law judge disagreed and held that Sitts’ refusal to fly was a protected activity. Comair
petitioned the ARB for review.

The ARB held that Sitts engaged in protected activity, was improperly fired, and had to be reinstated.
The ARB essentially held that FARs on the authority of a pilot to assess safety trump the MEL scheme:
the MEL only “permits™ aircraft operation with specific inoperative equipment, and a pilot is not re-
quired to fly the aircraft if he believes the aircraft is not safe despite the MEL. One fact that made the
case troubling for Comair was that Sitts submitted an ASAP concerning the aircraft door operation, and
the ASAP manager responded that Sitts had raised a significant safety issue and Comair would attempt
to get the MEL changed.

This decision further evidences the deference the ARB and administrative law judges afford the judg-
ment of pilots in AIR21 cases—and further curtails the ability of management to hold pilots accountable

for their actions.

For more information about the case, please contact us.
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This summary is provided as an informational tool. It is not intended to be, and should not be
considered legal advice, and receipt of this information does not establish an attorney-client relation.

For legal advice, please contact one of our labor and employment attorneys.
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