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o   you   want   your   employees   to   “blow   the   whist le”   on  
corporate   wrongdoing?     The   answer   of   the   good   corporate  

ci t izen  probably   is  “yes .”  
 
On   the  other  hand,   i s   that  how  you  would  phrase   the  quest ion?      
 
What   a   company   desires   is   for   i ts   employees   to   fee l   f ree   to   raise  
concerns   about   workplace   wrongdoing.     When   employees   do,  
they   give   the   company   the   opportunity   to   address   i ssues   before  
they  become  problems.    Yet ,   is   that  real ly  “blowing   the  whist le”?  
 
Recent   years   have   brought   a   sharpened   focus   on   the   need   for  
corporat ions   to   have   pol ic ies   that   provide   employees   guidance  
on   report ing   corporate   wrongdoing.     These   polic ies   typical ly  
descr ibe   the   types   of   concerns   that   employees   should   report   and  
to   whom   they   should   make   their   concerns   known,   such   as   to   a  
corporate   compliance   off icer .     This   new   focus   primari ly   results  
f rom   enactment   of   the   Sarbanes ‐Oxley   Act ,   which,   among   other  
things ,   required   audit   committees   of   public   companies   to  
establ ish   employee   concern   report ing   programs.     Fol lowing   suit ,  
many   smaller ,  private   companies   s imilar ly  developed   these   types  
of  programs  —  even   though  not  required  by   law.  
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For   many   companies   and   industr ies ,   internal   employee   concern  
report ing   pol ic ies   are   nothing   new.     Long   before   there   was  
Sarbanes ‐Oxley,   for   example ,   government   contractors   addressed  
concerns  about  potentia l   cla ims  of   f raudulent  government  bi l l ing  
by   implementing   polic ies   designed   to   assure   compliance   with  
contract ing   requirements   and   to   minimize   the   r isk   of   f raud.  
Health   care   organizat ions   operate   under   expl ic i t   federal  
expectat ions   that   employees  be   able   to   “ask  quest ions   and   report  
problems”   as   part   of   a   compliance   program.     Compliance  
hotl ines ,   of   course ,   have   been   around   for   years .     As   a   f inal  
example ,   companies   in   the   t ransportat ion   and   energy   industr ies ,  
such  as   those   that  operate  nuclear   reactors ,   for  decades  have  had  
programs   and   polic ies   designed   to   encourage   employees   to   raise  
safety  concerns .    
 
Organizat ions   that   have   recent ly   adopted   or   are   considering  
adopting   these   types   of   pol ic ies   —   which   in   short ‐hand   are  
f requent ly   referred   to   as  whist leblower  polic ies  —   stand   to   learn  
f rom   organizat ions   that   have   years   of   experience   in  
implementing  and  ref ining   them.      
 
In   designing   a   pol icy,   many   important   quest ions   need   to   be  
addressed.       For   example ,   what   types   of   potentia l   company  
wrongdoing   should   be   covered   in   a   policy?   How   should   the  
“whist leblower   pol icy”   be   integrated   with   other   employment  
polic ies?     Should   employees   be   covered   by   non ‐retal iat ion  
provis ions   in   the  pol icy  only   i f   they   report  wrongdoing   in   “good  
fa i th”?     The   answers   to   these   and   other   quest ions   about   internal  
report ing   polic ies   are   too   extensive   to   be   covered   here .     But   one  
important   point   involves   the   terminology   used   in   company  
polic ies .  
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tar t  at   the  beginning:     the  name  of   the  pol icy.    Run  a  GoogleTM  
search   on   “whist leblower   policy”   and   you   wil l   f ind   a  

f r ighteningly   large  number   of   organizat ions   that  have   chris tened  
their   employee   concern   report ing   polic ies   just   that .    One   reason  
they  may   have   chosen   that   label   i s   that   no   one   real ly   knew  what  
else   to   cal l   the  pol icy.    However,   “whist leblower  pol icy”   i s  not   a  
recommended   t i t le  —  and   i t   certainly   i s  not  a  “best  pract ice .”     In  
fact ,   i t   is  unwise   for  a  number  of  reasons :  
 

 The   term   “whist leblower”   conjures   up   certa in   negat ive  
images .     Whistles   are   shri l l ,   af ter   al l .     Years   ago,   one  
government   regulator   instructed   a   company   to   stop  
referr ing   to   employees   who   reported   safety   concerns   as  
whist leblowers .     Sherron   Watkins ,   the   well ‐know   Enron  
“whist leblower,”   has   said   she   disl ikes   the   term   because   i t  
has  a  pejorat ive  r ing   to   i t .    Therefore ,  a  company   that  wants  
employees   to   report   concerns   does   not   help   reach   that  
object ive   by   promising   employees   who   fol low   the   pol icy  
that   they   wil l   be   assigned   a   pejorat ive   label :    
“whist leblower.”  

 
 “Whist leblowing”   does   not   aptly   descr ibe   conduct   that   the  
pol ic ies   should   encourage.     For   example ,   company   pol ic ies  
in   most   cases   wil l   encourage   employees   to   raise   concerns  
even   i f   they   are   minor.     Most   pol ic ies   also   encourage  
employees   to  deal  direct ly  with   their   immediate   superior   in  
report ing   concerns ,   unless   the   supervisor   i s   implicated   in  
the   problem.     Placing   the   t i t le   “whist leblower   pol icy”   atop  
this   workplace   guidance   t ransforms   day ‐ to ‐day  
conversat ions  with   immediate   supervisors   about  workplace  
concerns   into   something   with   a   label   that   doesn’t   f i t :    
whist leblowing.     This   is   not   only   inaccurate   but   also   i s   not  
benef ic ial .    
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 The   term   “whist leblower”   i s   inst inct ively   divis ive .     To   tag  
an   employee   with   that   label   —   which   can   be   an   ef fect   of  
ent i t l ing   the   pol icy   as   a   whist leblower   pol icy   —   suggests  
that   the   employee   has   had   to   “cal l”   or   “out”   his   superiors  
on  some   type  of  wrongdoing.    The  resul t   is  an   instant  “us  v.  
them”  perception.  

 
 The   label   “whist leblower”   offers   an   employee   potent ia l ly  
undeserved   credence.       In   a   dispute   between  
“Whist leblower”   and   “The  Big  Corporat ion,”  who   gains   the  
upper   hand   merely   by   virtue   of   the   label?     The  
“whist leblower,”   of   course .     Judging   by   no   more   than   the  
c lass i f icat ion   assigned   to   him,   the   inference   i s   that   the  
employee   (good   guy)   has   ident i f ied   and   exposed   corporate  
(bad  guy)  evi l ‐mongering.    The   result   i s  a   readymade  David  
v.  Goliath   paradigm,   but   there   is   no   reason   to   assume   that  
the  employee   i s   the  white  knight   in  every  case .  

 
Another   unfortunately  misused   term   in   the   context   or   corporate  
pol ic ies   i s   “complaint .”     When   an   employee   speaks   up   on   a  
matter   that   concerns   her ,   she   is   expressing,   well ,   a   concern.     I f  
the   company’s   goal   i s   to   encourage   those   types   of  
communicat ions ,   the   policy   should   not   label   the   employee   as   a  
“complainer .”    “Report  concerns”   should  be   the  message,  not  “Be  
a  complainer .”     I f  your  company  has  a  “Whist leblower  Complaint  
Pol icy ,”   i t ’ s  start ing  with   two  str ikes  against   i t .  
 
The   benef i ts   of   using   best ‐pract ices   terminology   extend   beyond  
workplace  perceptions .     For   example ,  when  managers   respond   to  
employee   concerns ,   i t   i s  preferable   that   the   terminology   they  use  
(even   behind   c losed   doors)   is   respectful   of   the   fact   that   the  
employee   fol lowed   company  policy   in   rais ing   the   concern.    There  
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i s   no   need   for   managers   in   discussing   an   i ssue   to   refer   to   the  
employee   who   raised   i t   as   a   “whist leblower”  —   much   less   as   a  
complainer .     In   addit ion,   in   the   event   the   employment  
relat ionship   between   the   concerned   employee   and   the   company  
sours  and,  potentia l ly ,   leads   to  a  whist leblower   reta l iat ion  c la im,  
the   company   will   be   better   posi t ioned   to   defend   i tse l f   before   a  
jury   i f   the   exhibi ts   and   tes t imony   are   phrased   in   non ‐pejorat ive  
terms.      A   jury   i s   less   l ikely   to   bel ieve   the  manager ‐witness  who  
says   he  wants   employees   to   “complain”   (and  would   not   retal iate  
against   one   for   doing   so)   than   one   who   test i f ies   that   he  
appreciates  employees  who  express  “concerns .”  
 
I f   i t ’ s   not   a  Whistleblower  Pol icy ,  what  do  we   cal l   i t?    There   are  
many  options ,  and   the  pol icy  name   can  be   selected   to   correspond  
with   the   company’s   culture   or   exis t ing   polic ies ,   as  well   as  with  
the   nature   of   the   program   described   in   the   pol icy.     Some  
companies  ass ign   their  polic ies   colorful   t i t les ,   such  as   the  Speak ‐
Up  policy.    Others   st ick   to   the  point ,  with  an  “Employee  Concern  
Pol icy .”    Others   focus  on   the  end  goal  of   the  program,   such  as  an  
“Issue   Resolut ion   Pol icy.”    Whatever   the   name,   the   goal   should  
be   to   focus   on   the   posit ive   and   to   start   the   pol icy   off   with   the  
r ight   t i t le .    
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