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LAW

Insurance and Risk Management
Considerations in Indian Country

By Daniel E. Gomez

hile on the campaign trail in August of 2004, President
George W. Bush attended the UNITY Conference, a con-
vention of diverse journalists. He was asked by Mark

Trahant, former president of the Native American Journalists
Association, to comment on tribal sovereignty. He said, “Tribal
sovereignty means that. It's sovereign. You're a ... you're a ...
you’ve been given sovereignty and you're viewed as a sovereign
entity.”’ Aside from the misnomer that tribes were “given” sover-
eignty — a distinction that rightfully caused a firestorm of criti-
cism from Indian country?® — the president’s response exemplified

that tribal sovereignty is often not well-understood.

Modern day Indian tribes and nations are
“self-governing sovereign political communi-
ties.”* Tribes, however, lack the ability to raise
revenues by traditional means enjoyed by
other sovereign governments such as income,
sales or property taxes, and they therefore rely
on commercial activities to raise revenues to
support programs for the benefit of tribal citi-
zens." Some tribes have been extraordinarily
successful in their business enterprises and
economic development initiatives. The Okla-
homa Indian Gaming Association’s Economic
Impact Report for 2016 reported that tribal gov-
ernment gaming output was $4.75 billion in
2015, representing 3 percent of private produc-
tion in the Oklahoma economy, and had an
overall impact of $7.2 billion when both direct
and indirect impacts are taken into account.’ In
2012, an OCU report on the statewide impact
of Oklahoma tribes found the total output
impact of all tribal activities, including gaming
and nongaming activities, exceeded $10 bil-
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lion.® The Cherokee Nation reports that in 2016,
the overall economic impact of its governmen-
tal and business activities, including, but not
limited to, gaming, exceeded $2 billion, repre-
senting a 23 percent increase from 2014.

A key attribute of tribal sovereignty is immu-
nity from lawsuits and legal process.® Nontrib-
al businesses that regularly do business in
Indian country often retain counsel versed in
Indian law to address how sovereign immuni-
ty affects their relationship. However, what
happens when people interact with tribes or
tribal businesses involuntarily or tangentially,
such as car accidents with tribal employees
that occur outside of Indian land, injuries at
tribal gaming properties or through employ-
ment with a tribal business enterprise? Are
tribes required to carry liability insurance even
though they cannot be sued? Do tribal employ-
ers carry workers” compensation insurance for
occupational injuries? Can casino patrons sue a
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tribe if they are injured and, if so, in what
court? Do tribal gaming enterprises have insur-
ance to cover tort claims? What types of insur-
ance coverage are tribes required to have, and
what types of insurance do they typically
obtain voluntarily?

This article addresses some of these ques-
tions and situations that arise frequently in
Indian country. However, it is first helpful to
understand some basic concepts of tribal sov-
ereign immunity and its unique status under
federal law.

INDIAN TRIBES’ “SPECIAL BRAND’
OF SOVEREIGNTY

Tribal sovereign immunity is based on tribes’
status as “distinct, independent political com-
munities, retaining their original natural rights”
and “separate sovereigns pre-existing the Con-
stitution[.]”” Because of this unique status, tribal
sovereign immunity is not congruent to immu-
nity enjoyed by the federal government or the
states.”” For example, states can sue other states
because they surrendered their immunity for
such suits at the Constitutional Convention;
however, states cannot sue Indian tribes
because “it would be absurd to suggest that the
tribes surrendered immunity in a convention
to which they were not even parties.”" Tribal
sovereign immunity, ultimately, is a matter of
federal law and is not subject to diminution by
the states.”” Due to these unique attributes, the
Supreme Court recently acknowledged tribal
sovereign immunity as a “special brand” of
sovereignty.”

Sovereign immunity applies not only to the
tribes in their exercise of traditional governmen-
tal functions but to tribes” business activities as
well.* A tribally owned business enterprise
enjoys the same immunity as the tribe itself if it
is an “arm of the tribe,” meaning that it is owned
by the tribe and its profits are used to support
the tribe’s governmental functions.” To deter-
mine whether a business entity is an arm of the
tribe, factors to be considered are 1) its method
of creation; 2) its purpose; 3) its structure, own-
ership and management, including the amount
of tribal control; 4) the tribe’s intent with
respect to the sharing of its sovereign immu-
nity; and 5) the financial relationship between
the tribe and the entity.” Tribal gaming enter-
prises are presumed to satisfy these require-
ments because the Indian Gaming Regulatory
Act requires tribal ownership and that profits
be used solely for the benefit of the tribes.”
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Tribal enterprises also enjoy immunity because,
as noted, their profits are a substitute for tradi-
tional government revenues, and immunity
therefore “directly protects the sovereign Tribe’s
treasury, which is one of the historic purposes of
sovereign immunity in general.”*®

Tribal sovereign immunity can be waived by
consent or by Congress, but any such waiver
must be “clear.”” Waivers “cannot be implied,
but must be unequivocally expressed.”” “Al-
though Congress has plenary authority over
tribes, courts will not lightly assume that Con-
gress in fact intends to undermine Indian self-
government.”? Statutes that are alleged to
waive tribal sovereign immunity must also be
interpreted under the Indian Canons of Con-
struction, which provide that “statutes are to
be construed liberally in favor of the Indians,
with ambiguous provisions interpreted to their
benefit.”? Under these strict standards, the Su-
preme Court has never found a statutory
waiver of sovereign immunity unless Congress
has explicitly referred to Indian tribes in the
legislation.”

ACCIDENTS IN THE COURSE AND
SCOPE OF TRIBAL EMPLOYMENT

Tribal sovereign immunity was tested in the
Supreme Court’s most recent term. In Lewis v.
Clarke, it was alleged that an employee of a
tribal gaming enterprise caused an off-reserva-
tion automobile accident while acting within
the course and scope of his employment.* The
defendant, Clarke, was a limo driver for the
Mohegan Sun Casino, a gaming enterprise of
the Mohegan Tribe of Connecticut, and alleg-
edly caused the accident injuring the Lewises.”
The Lewises sued Clarke in Connecticut state
court for negligence. It was not disputed that
Clarke was acting within the course and scope
of his employment. Clarke moved to dismiss
claiming tribal sovereign immunity, which was
denied by the trial court, but granted by the
Connecticut Supreme Court. The U.S. Supreme
Court reversed, holding that Clarke was sued
in his individual capacity and that he — not the
tribe — was the real party in interest.” Clarke
argued that the tribe was liable, even though it
was not named as a defendant, because it had
enacted a statute that indemnified him for on-
the-job accidents. The court held that the tribe’s
voluntary indemnification did not extend its
sovereign immunity to its employees because
the sovereign immunity defense did not other-
wise apply to employees in their individual
capacities.”
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The court, however, left open the door for
tribal employees to assert personal defenses —
including official immunity —a form of govern-
mental immunity afforded to tribal officers and
employees when they act within the scope of
their employment and the liability results from
a discretionary act.® The court cited its earlier
decision in Westfall v. Erwin, which held that a
“discretionary act” occurs “when officials exer-
cise decision making discretion[.]”® The pur-
pose of official immunity is “to insulate the
decision making process from the harassment
of prospective litigation[.]”* Future litigation
may concern what constitutes a “discretionary
act” for purposes of official immunity. For
example, it has been held that an employee’s
ordinary operation of a motor vehicle does not
invoke official immunity, but a police officer
who causes an accident while
pursuing a suspect often can
assert official immunity®" It
seems likely that tribal employ-
ees would be treated on equal
footing in official immunity
cases.

Overall, the Lewis decision is
considered narrow because it
ruled solely on tribal sovereign
immunity and placed tribes in
the same position as states and
the federal government.® It is
generally believed that the deci-
sion will not cause any major
shift in Indian law policy, but it
calls attention to the often un-
clear bounds of liability that
tribes and tribal businesses face
when their employees have on-
the-job accidents, and the impact of tribal sov-
ereign immunity. As a practical matter, even
before the Lewis decision, many tribes obtained
automobile insurance policies, and these poli-
cies often include liability coverage. While
tribes themselves are still entitled to immunity,
tribes often will allow claims against their lia-
bility insurance to foster goodwill with the non-
tribal public and to avoid bad publicity. They
can do so on a case-by-case basis, or, like the
Navajo Nation, enact tribal law to allow such
claims. The Navajo Nation’s Sovereign Immu-
nity Act waives sovereign immunity for claims
brought in tribal court where insurance is avail-
able to cover the claim, but only to the limits of
insurance.”
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Tribes also sometimes secure automobile lia-
bility insurance voluntarily to protect their
employees from liability — and after Lewsis, it is
now clear they can be sued individually. Tribes
compete with nontribal employers for employ-
ees, and protecting employees from individual
capacity suits for course and scope automobile
accidents puts them on equal footing with pri-
vate employers. At a minimum, tribes and
tribal employers — especially those involved in
business activities — should review their insur-
ance policies to determine if their employees
are covered for a potential new wave of litiga-
tion directly against tribal employees as a
result of Lewis and, if not, to make an informed
decision whether to secure such coverage. The
duty to defend is perhaps the most important
coverage in this area because even a “slam
dunk” case of official immunity
will require litigation to assert
the defense and obtain dismiss-
al if a plaintiff tests its bounds.
Plaintiff’s counsel should in-
quire about coverage and study
tribal law to determine whether

against the tribe and/or if such
accidents are covered by volun-
tary or mandatory insurance.

CASINO TORTS UNDER
TRIBAL-STATE GAMING
COMPACTS

For tribes that operate gaming
facilities, their most common
interaction with the general pub-
lic usually comes from visitors
and gaming patrons. In 2015,
tribal gaming operations in
Oklahoma had 45.9 million visits, including
18.7 million from out of state.** Inevitably,
patrons will suffer injuries through slip-and-
fall accidents or otherwise through interactions
with casino staff and other guests. The process
for asserting tort claims against tribal gaming
facilities in Oklahoma was the subject of many
years of litigation, but the key issue has finally
been resolved: Casino patrons must first sub-
mit a tort notice to the tribe or gaming enter-
prise, and if the claim is not paid, the patron
can sue but only in tribal courts.

The modern boom of tribal gaming in Okla-
homa began with passage of State Question
712, which the state’s voters approved in 2004.
This law authorized the state to enter into gam-
ing compacts with tribes for class III gaming
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pursuant to the federal Indian Gaming Regula-
tory Act. Class III includes most casino style
gaming such as slot machines and card games.
The state Legislature drafted a model compact,
which is published at Okla. Stat. tit. 3A, §281.
All tribes in Oklahoma that conduct class III
gaming do so pursuant to a compact with the
state in the statutory form.

The model compact addresses tort claims at
Part 6. Under the compact, tribal gaming enter-
prises must maintain public liability insurance
to cover tort claims in amounts not less than
$250,000 for any one person and $2 million for
any one occurrence involving personal injury,
and $1 million for any one occurrence involv-
ing property damage.® The compact also in-
cludes a limited waiver of tribal sovereign
immunity provided that the claimant follows
all required processes and satisfies the time
limitations, and no award can exceed the re-
quired insurance limits.*® As noted, a patron
initiates a tort claim by filing a notice with the
tribe or gaming enterprise, which must be filed
within one year of the date of injury, but claims
filed more than 90 days after the injury are
subject to a 10 percent reduction in damages.”
The tribe or enterprise should investigate the
claim and respond to the claimant within 90
days or can obtain agreed extensions.® The
tribe or enterprise can also refuse to respond at
all, in which case the claim is deemed denied.”
In many circumstances, the tribe or gaming
enterprise will accept or deny the claim based
on an insurance administrator’s evaluation
and decision.

The model compact further provides that a
lawsuit may be filed against the tribe or gam-
ing enterprise if the claim is denied, in which
case the lawsuit must be filed within 180 days
of the denial.® The immunity waiver requires
that the claim be filed in “a court of competent
jurisdiction.”* In Cossey v. Cherokee Nation En-
terprises, the Oklahoma Supreme Court in 2009
held that state courts were “courts of compe-
tent jurisdiction” under the compact and that
compacting tribes had waived immunity for
state court lawsuits involving torts at gaming
facilities.” A group of compacting tribes
demanded arbitration under the compact to
challenge the decision, arguing that only tribal
courts could hear such cases based on the com-
pact’s provision providing that “[t]his Com-
pact shall not alter tribal, federal or state civil
adjudicatory or criminal jurisdiction.”* The
tribes prevailed in arbitration and a federal
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court issued an injunction that precluded state
courts from exercising jurisdiction over tribal
gaming facility tort claims.* In Sheffer v. Buffalo
Run Casino, PTE, Inc., decided in 2013, the
Oklahoma Supreme Court overruled its hold-
ing in Cossey consistent with the federal court
injunction.®

Thus, it is now clear that casino tort claims
that are denied by the gaming enterprise and/
or by the insurance administrator can be
brought only in tribal courts, and only to the
extent of the insurance limits set forth in the
tribal-state gaming compacts. Plaintiffs” attor-
neys would be wise to study the procedures set
forth in the compact to avoid improperly filing
in the wrong court and to ensure that all the
time limitations are met to avoid dismissal of
the claim on procedural and/or jurisdictional
grounds. Failure to meet these requirements
could result in the loss of the claim, including
access to insurance coverage that would other-
wise be available for casino torts.

WORKERS’ COMPENSATION FOR
OCCUPATIONAL INJURIES

Another common interaction between tribes
and the public is through tribal employment.
In 2015, Oklahoma tribal gaming facilities had
an average annual employment of 27,944, of
whom 43.2 percent were Native American and
56.8 percent were non-Native American.” In
2012, it was reported that the total employment
impact of tribes in both gaming and nongam-
ing employment (including tribal government
administration jobs) was 87,174.¥ This large
population of employees inevitably leads to
occupational injuries akin to those compensa-
ble under the Oklahoma Workers” Compensa-
tion Act. The questions presented are whether
tribes are subject to the Oklahoma Workers’
Compensation Act and, if not, if they hold
insurance to respond to occupational injuries.

In Waltrip v. Osage Million Dollar Elm Casino,
an injured employee sued in Oklahoma Work-
ers’ Compensation Court for benefits under the
casino’s “sovereign nation workers’ compensa-
tion insurance.”® The claimant invoked the
“estoppel act,” Sections 65.2 and 65.3 of the
Oklahoma Workers” Compensation Code, for
the proposition that an insurer that collects
premiums is estopped to deny coverage to an
injured tribal employee.” The policy expressly
excluded risks covered by state workers’” com-
pensation law, but agreed to cover only claims
brought in tribal court pursuant to tribal law.*
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The Osage Tribe, however, had not enacted its
own tribal occupational injury law, so the ques-
tion arose whether the insurer could refuse to
participate in a claim in the state’s workers’
compensation court based on the tribe’s sover-
eign immunity.

The Oklahoma Supreme Court held that the
tribe itself could not be sued for recovery on
the occupational injury in the state’s workers’
compensation court, but that the workers’
compensation insurer was subject to the court’s
jurisdiction pursuant to the estoppel act.”
However, the court made clear that if a tribe
has enacted its own occupational injury law,
the state cannot exercise jurisdiction; jurisdic-
tion lies solely in the tribal court. The law on
workers” compensation has been relatively
stable since Waltrip was decided in 2012. Tribes
that have enacted their own occupational inju-
ry laws can avoid state jurisdiction, while
tribes that do not have such laws cannot. The
first question an attorney representing an in-
jured tribal employee must ask is whether a
tribal occupational injury law is in effect,
because that will determine where to pursue
the remedy. Tribes, of course, are immune from
suit, including from their employees in most
instances, and are not required to purchase
workers” compensation insurance — however
many tribes will purchase such coverage to
compete with private employers who offer
such benefits, or will otherwise provide mech-
anisms to pay for occupational injuries.

FEDERAL PROGRAMS AND THE
FEDERAL TORTS CLAIMS ACT

The Indian Self-Determination and Educa-
tion Assistance Act (ISDEA) authorizes tribes
to enter into contracts with the federal govern-
ment to administer programs and services that
the federal government would otherwise pro-
vide.” As of 2015, it was reported that over 50
percent of all federal Indian programs were
being carried out by tribes pursuant to self-
governance contracts.” Such programs include
healthcare, education, law enforcement, hous-
ing, family protection and other forms of social
welfare.”* Tribes initially faced trouble in per-
forming these tasks due, in part, to the costs of
liability insurance (particularly medical mal-
practice insurance) and it was determined that
funding was inadequate.”

In response to this problem, Congress
amended the ISDEA to provide that any tort
committed by a tribe or tribal employee in the
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course of administering an ISDEA contracted
program would be covered by the Federal Tort
Claims Act (FTCA).* It was initially contem-
plated that the amendment would be tempo-
rary while the federal government assisted
tribes in obtaining insurance, but the ultimate
result was to make FTCA coverage perma-
nent.” Thus, a member of the general public
who is injured by a tribal employee during the
administration of a federal program can look to
the FTCA for remedy, and a suit against the
tribe is unnecessary and would be dismissed.

CONCLUSION

The foregoing addresses some of the most
common areas of interplay between tort liabil-
ity, insurance coverage and tribal sovereign
immunity. A basic understanding should help
to guide tribes in their evaluation of coverage
and plaintiffs in determining where and how
to seek a remedy. It may turn out that insur-
ance coverage is available and that the remedy
is not so dissimilar to those existing in the pri-
vate sector.
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